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TRADING TRUSTS: 556 PRIORITIES AND REMUNERATION ISSUES  

Introduction 

Considerable disquiet has arisen as a result of a series of recent authorities arising in the New South Wales 
Supreme Court.  The decisions involve the liquidation of companies which are (or were) trustee companies 
and the claims of creditors whose debts were incurred by the company, in its capacity as trustee of the 
relevant trust. 

The position is stated, conclusively, by the High Court of Australia in Octavo Investments Pty Ltd v Knight1: 

It is common ground that a trustee who, in discharge of his trust, enters into business transactions is 
personally liable for any debts that are incurred in the course of those transactions.  However, he is 
entitled to be indemnified against those liabilities from the trust assets held by him and for the 
purpose of enforcing the indemnity the trustee possesses a charge or right of lien over those… 

In such a case there are then two classes of persons having a beneficial interest in the trust assets: 
first, the [beneficiaries] for whose benefit the business was being carried on; and secondly, the 
trustee in respect of his right to be indemnified out of the trust assets against personal liabilities 
incurred in the performance of the trust.  The latter interest will be preferred to the former… 

It is the liquidator’s role to enforce that right of indemnity for the benefit (ultimately) of creditors.  
Controversy does not arise until one turns to consider how a liquidator is then to apply funds which have 
been recovered, and the extent to which the liquidator’s remuneration can be recovered by those trust 
funds. 

Liquidator’s remuneration 

Happily, there is one point upon which all of the authorities agree: 

Where the company is trustee of a trading trust and has no other activities, the liquidators are 
entitled to be paid their costs and expenses, whether for administering the trust assets or for “general 
liquidation work” out of the assets of the trust2. 

Where the company does not act solely as trustee, a liquidator is entitled to be indemnified out of trust 
assets for costs and expenses, but only to the extent that costs and expenses are referrable to administering 
the trust assets3. 

The law in this respect is consistent across all states, and the Commonwealth.  In Queensland, the position is 
stated succinctly by McMurdo J in Re Dalewon Pty Ltd [In Liquidation]4 as follows: 

It [is] necessary for a liquidator to establish the connection between the work the subject of his fees 
and expenses and the administration of the trust, the assets of which the liquidator seeks to apply in 
payment for that work. 

                                                      
1 (1979) 144 CLR 360 from 367 
2 Re Suco Gold Pty Ltd (1993) 33 SASR 99; in the matter of AA Financial Intelligence Ltd [2014] NSWSC 1004 at [13] 
3 In the matter of AA Financial Intelligence Ltd [2014] NSWSC 1004 at [13] 
4 [2010] QSC 311 at [16] 
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Application of section 556 priorities 

The decision of the New South Wales Supreme Court in AAA Finance Intelligence Ltd5 dealt with a company 
which was a financial services licensee involved in the sale of financial products.  The company engaged 
advisers and stockbrokers to sell its financial products and pursuant to the adviser agreements, any 
commission received by the company was received by it on trust for the advisers.  The money received by 
the company under this arrangement was segregated from the rest of the liquidation funds. 

Brereton J was asked to consider the basis upon which liquidators would be justified in distributing funds that 
were received by the company on trust for the advisers and stockbrokers engaged by it to provide services.  
He found that the liquidator would be justified in distributing those funds on a pari passu (that is, an equal 
ranking) basis. 

Brereton J, relied on the authority in Re Sutherland; French Caledonia Travel Service Pty Ltd6, where a travel 
company maintained a trust account into which travellers paid money in respect of services yet to be 
received.  Proper records were not maintained (funds became mixed) and when the company went into 
liquidation the balance of the account was not enough to satisfy all of the creditors.  It was held that the 
creditors were entitled pari passu, as the intention of the payment was that it would be applied to the 
creditor’s travel expenses regardless of the order in which it was paid.  It is important to note that these 
funds were always held separately and on trust. 

Brereton J was called upon to consider a similar issue in Independent Contractor Services7.  That company 
had $130,980.00 available for distribution (prior to remuneration of liquidator) but had $232,000.00 in 
contractor claims and an $11M debt with the Australian Taxation Office (“ATO”) (with $2.2M of that being a 
Superannuation Guarantee Charge) (“SGC”). 

The liquidator applied for directions from the court regarding whether the money available for distribution to 
creditors should be applied in accordance with the priority rules of section 556 of the Corporations Act 
(amongst other things).  

The court found: 

• The only function of the company was to act as trustee of the trust and as a result ‘all its liabilities 
were prima facie incurred in its trustee capacity’. 

• Accordingly, the trustee was ‘entitled to be indemnified out of the trust assets’ – including, in 
particular, its PAYG and SGC liabilities to the ATO’8. 

• There was no priority payment for the SGC because the contractors that the SGC was in respect of 
were not ‘employees’ within the meaning of section 556 of the Corporations Act9. 

• Even if the contractors were employees, there would be no priority and the creditors of the trust 
would be entitled pari passu as the statutory priority in section 556 does not apply to trust assets.   

His Honour reasoned as follows: 

• section 556 of the Corporations Act is concerned only with the distribution of beneficially owned 
assets (and therefore does not apply to trust assets); 

                                                      
5 [2014] NSWSC 1004 
6 [2003] NSWSC 1008 
7 [2016] NSWSC 106 
8 At [19] 
9 At [21-22] 



3 
 
 

• the trustee’s lien (arising from the trustee’s right of indemnity) does not attach to any particular asset 
and is in the nature of a floating charge over all the trust assets; 

• creditors do not acquire any direct interest in trust assets, but have a right of subrogation in the 
trustee’s equitable lien; and 

• the creditors right to be subrogated is a derivative right and only gives a creditor the right to enforce 
the trustee’s indemnity.  Where there are multiple creditors, they share that right. 

Brereton J declined to follow a decision of the South Australian Full Court, Re Suco Gold Pty Ltd10, stating 
that it was ‘virtually universally accepted to be incorrect’. 

A contrary conclusion was reached by the Victorian Supreme Court in Freelance Global Limited v 
Bensted11.  In this case the company, Freelance Global, carried on business as trustee of a discretionary 
trust.  The evidence in the case apparently fell short of demonstrating that Freelance Global acted solely as 
trustee of the trust, and undertook no other activity.  Nonetheless, Riordan J was satisfied that the company 
acted “at least to a significant extent” as trustee of the trading trust and that there was no reason of 
substance as to why the liquidator should not be put in as good a position as the liquidator of a corporate 
trustee which acts solely as trustee of the trading trust12. 

The company was disqualified from acting as trustee upon liquidation (by the terms of the trust deed).  As a 
consequence, at the time of the application, the trustee was a bare trustee, with limited duties. 

The judge considered that the liquidators were required to discharge pre-liquidation liabilities (incurred as 
trustee) in the order of priority set out in section 556 of the Corporations Act13. 

Justice Riordan did not address the decision of Brereton J in Independent Contractor Services, but relied 
upon and followed the earlier decision of Re Suco Gold Pty Ltd. 

Re Suco Gold has also been:  

• affirmed in South Australia in the 2012 decision of Garra Water Investments v Outback Yard Nursery14; 
and 

• followed by the Supreme Court of Western Australia in 2011 in Prior v Simeon [No 2]15. 

Conclusion 

Whilst a liquidator may exercise rights attaching to the trustee’s right of indemnity, including the equitable 
lien associated with that right, the same cannot be said for creditors.  In some cases an individual creditor 
may seek, by court order, subrogation to the rights of the trustee, and in particular its right as equitable 
security holder.  Such relief may be granted in extraordinary circumstances, but until court order the creditor 
has no equitable or beneficial interest in trust assets, and no priority over other creditors of the trustee16. 

Most commentary on this issue points out that the law is not settled on this particular point and the decision 
of Brereton J in Independent Contractor Services is inconsistent with other authority.  

                                                      
10 (1993) 33 SASR 99 
11 [2016] VSC 181 
12 At paragraph 82 
13 Paragraph [82] applying the decision of Campbell J in Re French Caledonia Travel Service (2003) 59 NSWLR361 at 424 
14 [2012] SASC 44 
15 [2011] WASC 61 
16 Lerinda Pty Ltd v Laertes Investments Pty Ltd [2009] QSC 251; and Adams v Zen 28 Pty Ltd [2010] QSC 36 
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It also considered that the distinction made by Brereton J is undesirable from a policy perspective and may 
be an unintended consequence of the drafting of the section, as there is no reason that can be identified 
for wages and superannuation payments to be treated differently based on business structure. 

We can confidently state that the section 556 priorities will apply when considered by courts in Victoria, 
South Australia, and Western Australia.  It seems very likely that Queensland will follow suit, but at present 
there is some uncertainty about that.  For the time being, liquidators in doubt should consider making 
application for directions under s479 or s511 of the Corporations Act. 

 


